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ORAL JUDGMENT OF CHISHOLM J

[1] This application for judicial review challenges the validity of a decision made

by the Dunedin City Council on 20 April 2009 to enter into a contract for the

construction of a sports stadium at Awatea Street, Dunedin.  The proceeding has

moved to a substantive hearing within an extremely short timeframe and I am

grateful to counsel for the quality of the documentation and submissions despite the

tight timeframe.

[2] I should also explain that initially the plaintiff sought interim relief to prevent

the Council from entering into a contract on Monday.  However, while the Council

meeting was in progress I had a telephone conference with counsel as a result of

which it was agreed that, given that the substantive application could be heard

yesterday, consideration of the application for interim relief would not achieve any

worthwhile purpose.



[3] Consequently on Monday the Council entered into the contract for the

construction of the stadium conditional, however, on a favourable outcome to this

litigation by 5pm on Monday.  This does not mean, of course, that the contract is

now immune from challenge.  It can be set aside if the Court reaches the conclusion

that it was unlawful for the Council to enter into it.

Background

[4] A working party to consider the future of the Carisbrooke Stadium was

established in 2003.  It identified options, began the consultation process and

initiated a development programme.  In 2005 the matter was handed over to the

Carisbrooke Stadium Trust.

[5] The proposal for a new stadium was included in the Council’s 2007/08 draft

Annual Plan.  The estimated development cost was $188 million.  Of that $91.4 was

to be provided by the Council.  The facility was to be owned by the Trust.

[6] Thereafter the project has been in each Annual and Long Term Plan.  The

physical concept and location has not changed:  it is a multi-purpose enclosed

stadium with a 30,000 capacity.  However, the proposed ownership has changed and

it will now be owned by a company wholly owned by the Council.  But for present

purposes that is not a matter of significance.

[7] It is the funding of the project that lies at the heart of this litigation.

According to the plaintiff the project has changed significantly from that included in

the 2008/09 - 17/18 Long Term Plan adopted last year (which I will describe as the

“Adopted Plan”).  The plaintiff contends that the significant changes in the 2009/10

– 18/19 draft Long Term Plan (the “Draft Plan”) which reflects the proposal as it

now stands cannot be implemented unless and until the Draft Plan has been adopted.

[8] Specific changes from the operative Draft Plan pleaded by the plaintiff are:

(i) an increase in cost of $10 million (from $188 million to $198

million).



(ii) reduction in the community trust contribution of $3 million (from

$10 million down to $7 million).

(iii)  the external contribution of $15 million is recorded without any

explanation as to its source.

(iv) bridging loan requirements have increased from $19.2 million to

$42.6 million.

(v) private funding of $45 million has changed significantly.

[9] While the Council acknowledges that the cost has increased by $10 million

and the funding from the community trust has reduced by $3 million, it claims these

will be offset by the $15 million now available from the Government.  It also

maintains that the cost to the ratepayers will remain at $66 per annum for the average

section (my understanding is that this equates with $5 million per annum from

ratepayers).  On this basis the Council contends that there has been no significant

change between the Adopted Plan and the Draft Plan and it could lawfully enter into

the construction contract on the strength of the Adopted Plan.

Statutory Regime

[10] Local authorities are required to prepare and adopt Annual Plans and Long

Term Plans:  ss 93 and 95 of the Local Government Act 2002.  Long Term Plans

provide a formal public statement of a local authority’s intentions in relation to

matters covered by the Plan:  s96(1).

[11] While local authorities can make routine decisions that are inconsistent with

a Long Term Plan, s97 requires significant decisions to be explicitly provided for in

a Long Term Plan that has been adopted by the Council:

“97 Certain decisions to be taken only if provided for in long-term council
community plan

(1) This section applies to the following decisions of a local authority:
(a) a decision to alter significantly the intended level of service
provision for any significant activity undertaken by or on behalf of the local
authority, including a decision to commence or cease any such activity:



(b) a decision to transfer the ownership or control of a strategic asset
to or from the local authority:
(c) a decision to construct, replace, or abandon a strategic asset:
(d) a decision that will, directly or indirectly, significantly affect the
capacity of the local authority, or the cost to the local authority, in relation
to any activity identified in the long-term council community plan.

(2) A local authority must not make a decision to which this section relates
unless—

(a) the decision is explicitly provided for in its long-term council
community plan; and
(b) the proposal to provide for the decision was included in a statement
of proposal prepared under section 84.

…”.

This section lies at the heart of the litigation.

[12] The plaintiff claims that the decision to enter into the stadium contract will

significantly affect the cost of the project to the Council in terms of s97(1)(d).  Thus

s97 applies.  Under those circumstances the Council could only enter into the

stadium contract if it was explicitly provided for in the Council’s Adopted Plan:

s97(2)(a).  It was not.

[13] The words “significance” and “significant” are defined in the Act:
“significance, in relation to any issue, proposal, decision, or other matter that
concerns or is before a local authority, means the degree of importance of the issue,
proposal, decision, or matter, as assessed by the local authority, in terms of its likely
impact on, and likely consequences for,—
(a) the current and future social, economic, environmental, or cultural well-

being of the district or region:
(b) any persons who are likely to be particularly affected by, or interested in,

the issue, proposal, decision, or matter:
(c) the capacity of the local authority to perform its role, and the financial and

other costs of doing so”

“significant, in relation to any issue, proposal, decision, or other matter, means that
the issue, proposal, decision, or other matter has a high degree of significance”

Clearly these definitions were designed to avoid pinpricking distinctions.

[14] Section 90 of the Local Government Act requires local authorities to adopt a

policy setting out the local authority’s general approach to determining the

significance of proposals and the thresholds, criteria and procedures that are to be

used by the local authority.   To the extent that it is relevant, the Council’s policy on

significance states:



“Section 2 – Criteria, thresholds and procedures

The Council will assess the significance of a proposal or decision having regard to:

a) Implications for the present and future social, economic,
environmental and cultural well-being of the City.

b) Its consistency with existing Council policies and strategic
documents.

c) The financial costs of the proposal or decision.

d) The effect on current levels of service.

The Council will determine the significance of each proposal or decision on a case-
by-case basis.  Each proposal or decision coming before the Council will be subject
to an analysis guided by Section 76 of the Act which will determine its relative
significance.

Section 76 relates to the decision-making process that local authorities are required

to utilise.

Issues

[15] It is conceded by the Council that its decision is amenable to judicial review.

This litigation involves the legality of the process, not the wisdom or otherwise of

the stadium project.

[16] The primary issue is whether the differences between the Adopted and Draft

Plans will significantly affect the cost to the Council in terms of s97(1)(d) and, if so,

whether the project is explicitly provided for in terms of s97(2).  A positive answer

to the first question and a negative answer to the second question would indicate that

the Council has acted unlawfully by entering into the stadium contract.

[17] While the issues are narrow, they are far from straightforward.  I would have

preferred to have had time to reflect on some of the issues, particularly the financial

issues.  But I do not have that luxury.



Is The Council’s Decision Within s97(1)(d)?

[18] I accept Mr Andersen’s submission that the words “cost to the local

authority” in s97(1)(d) are not synonymous with “cost to ratepayers”.  It is wider.

On the other hand, I accept Mr Barton’s submission that costs which do not fall

directly or indirectly on the local authority are outside the scope of the section.

[19] First, I will assess the alleged changes with reference to items that seem to

me to be of a capital nature.  Then I will consider revenue items.  I agree with Mr

Barton that it is misleading to lump capital and revenue items in together, and for

that reason I am wary of Mr Andersen’s spreadsheet.

[20] It is common ground that the cost of the project has increased since the

operative Plan by $10 million ($188 million to $198 million).  But this is offset by

the Government funding which was not available at the time of the Adopted Plan.

Given that offset the increase of $10 million can have no effect, let alone a

significant effect, on the cost to the Council in terms of s97(1)(d).

[21] The next item is the reduction of $3 million in funding from the community

trust ($10 million down to $7 million).  Again, this can be offset by the Government

funding.  Once more there is no affect in terms of s97(1)(d).

[22] It is pleaded that the external contribution of $15 million does not give a

source.  We now know that the source is the Government.  As I see it, the identity of

the source is completely irrelevant in terms of s97(1)(d) because it can have no direct

bearing on the cost to the Council.  Whether the money is coming from the

Government or from some other source, the impact on the Council will be the same.

[23] The next alleged change is that $165.4 million for construction costs has been

included in the Draft Plan was not specifically mentioned in the Adopted Plan.

Again, this is irrelevant to s97(1)(d).  At all stages construction costs have been a

component of the overall cost.  For present purposes it is the overall cost that counts.



[24] That seems to cover all the alleged changes to capital items, at least as

pleaded.  On my analysis there are no significant changes in capital items.

[25] Now I turn to revenue items.  This is a much more difficult area.  I have

struggled with it overnight, and I have read and re-read the affidavits as well as the

relevant Plans.

[26] My understanding is that $5 million which would otherwise have been

available to the Council from its trading companies will now be used for debt

repayment.  It appears that the debt will be repaid over 20 years (although I note

some references to 22 years, but I do not think that is significant for present

purposes).  This loss of revenue will be recovered by an increase in rates.  The cost

to ratepayers of $66 for an average section is in both the Adopted and Draft Plans.

[27] The Draft Plan shows an increase in the bridging loan requirement from

$19.2 million to $42.6 million, but dropping back to $24.1 million by 30 June 2012.

This reflects that earlier projections as to the timing of private sector payments were

over optimistic.

[28] There is also reference in the Draft Plan to “a funding source to meet the $15

million shortfall in private sector funding”:  see the resolution of the Council of 9

February 2009 which is included in the Draft Plan.  As I understand the plaintiff’s

argument this indicates that the full $45.5 million is no longer available from the

private sector.  I am not sure that that is the correct interpretation.  It certainly does

not appear to be indicated by the available evidence.

[29] Mr Andersen’s attack has several fronts:  long term debt has gone up to $108

million and under those circumstances it is difficult to see arithmetically how the $5

million for debt servicing can still be sufficient;  the large increase in bridging

finance requirement must represent a cost to the Council, but there is no analysis of

that cost;  and the $15 million from the Government has been double counted.  There

also seems to be a suggestion that the Draft Plan specifies that the additional

bridging finance servicing cost will be $15 million.  I have to say that I cannot

follow the final point, and I do not accept it.



[30] By way of overview Mr Anderson says that the figures simply do not make

sense.  He claims that whatever way they are viewed there are plainly substantial

increases in cost that the Council will have to meet.  Therefore s97 is engaged.

[31] Nicola Holman, a university lecturer in accounting, deposed that the changes

in the Draft Plan are significant.  She records various information from the Draft

Plans upon which she relies.  But there is no analysis of this information to show the

impact of the changes in monetary terms.

[32] The Council’s response is that there has been no change in the impact on the

Council in revenue terms.  It says that the figure of $66 for the average residential

unit has been constant in both the Adopted and Draft Plan.  And as I understand its

position the Council is also saying that there are no other new costs that might come

within s97(1)(d).  This is explained primarily on the basis that the Council now has

the benefit of much more favourable interest rates and the balance of the

Government money ($2 million) not already taken into account to offset capital

items.

[33] On behalf of the Council my attention was drawn to this statement in the

Draft Plan:

 “Under the current forecast for private sector funding, there is sufficient revenue to
pay the interest expense and the loan repayments during this time.  Private sector
funding consists of sponsorship, corporate seating, and corporate entertainment
suites.  The majority of this funding is received in equal annual instalments from the
time the stadium becomes operational.

Due to falling interest rates the cost to ratepayers, as indicated in the 2008/09
Annual Plan, has not increased.  This remains at … $66 a year for the average
value residential property …”.

This theme is repeated in the affidavits from the Council’s Chief Executive, Philip

Harland, and its Finance and Corporate Support General Manager, Athol Stephens.

They depose that there has been no significant change to the proposal.  It was on that

basis that Mr Harland, with the benefit of legal advice, informed the Council that it

could enter into the stadium contract.



[34] Clearly I am faced with sharply competing interpretations.  As I have said, I

have studied the evidence to see who is right.  The financial aspects of the stadium

project are extremely complex and I have not found any detailed financial analysis of

the actual impact of the increased borrowing, increased bridging, reduced interest

rates and other factors that might impact on the revenue burden to the Council.  It is

impossible for me to undertake that exercise.

[35] All of this means that I do not know what the implications, if any, of these

changes are in monetary terms.  Thus I cannot gauge in terms of the overall project

whether there are any implications that could qualify as significant in terms of

s97(1)(d).  I am, of course, obliged to take a principled approach to the plaintiff’s

application for judicial review.  I am not entitled to speculate, especially in a

situation where $52 million has already been spent on the project and any delay

would be critical to the opening of the stadium in time for the 2011 World Cup.

[36] It follows that the plaintiff has failed to lay the necessary foundation for the

allegation that the decision entered into by the Council will, directly or indirectly,

significantly affect the cost to the Council in terms of s97(1)(d).  So the plaintiff is

unable to get past first base, notwithstanding, I might add, the very considerable

efforts of Mr Andersen.

Result

[37] The application is dismissed.  Costs are reserved.  Counsel can submit

memoranda if cost issues are to be pursued.

Solicitors: H J Calvert, Dunedin for Plaintiff (Counsel:  L A Andersen)
Anderson Lloyd, Dunedin for Defendant




